1 0.A. No. 325 of 2015 with C.A.No.110 of 2016

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 325 of 2015

WITH CIVIL APPLICATION No.110 of 2016 (D.B.)

(1) Laxmikant S/o Prakash Raulkar,
aged 42 years, Occupation : Service,
r/o B-7 Jantar Mantar Apartments besides
LIT College Bharatnagar, Amravati Road, Nagpur.

(2) Prakash S/o Ramdas Taksande,
Aged about 45 years, Plot No.24, Patil Layout
near Rachana Madhukosh Apartment Bhamti, Nagpur.

(3) Sunil S/o Nagorao Bawane,
Aged about 48 years, Occ : Assistant Engineer Grade II,
r/o Plot no.35, Ulhas Nagar Manewada Road, Nagpur.

(4) Mahesh S/o Manoharrao Mathurkar,
aged 43 years, Occ. Service : Assistant Engineer Grade II,
r/o Plot No.36, Naringe Nagar, Dhamangaon Road,
Yavatmal.

(5) Jitendra S/o Narayanrao Kale,
aged 44 years, Occ. Service Assistant Engineer Grade II,
r/o Public Works Residency Jalambnaka, Khamgaon,
Dist. Buldana.

(6) Nitin P. Muttyalwar,
aged 47 years, Occ. Service Assistant Engineer Grade II,
r/o Anand Nagar, Wani, Dist. Yavatmal.

Applicants.
Versus

1) State of Maharashtra,
through Secretary (Construction),
Public Works Department, Maharashtra State,
Mantralaya, Mumbai.

2) Chief Engineer,
Public Works Department,
Nagpur Region, Civil Lines, Nagpur.
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3) Prashant Bhanudas Shankarpure,
Aged about 42 years, Occ. Assistant Engineer Grade-lI,
R/o Plot No.87, Vitthal Nagar No.1,
Near Uday Nagar Square, Nagpur.

4) Arif Abdul Sheikh,
Aged 43 years, Occ. Assistant Engineer Grade-ll,
R/o ‘Anmol’ 34-C, Rathod Layout, Anand Nagar,
Nagpur.
Respondents.

Shri S.P. Palshikar, Advocate for the applicants.
Shri A.M. Ghogre, learned P.O. for respondent nos.1 and 2.
S/Shri M.M. & A.M. Sudame, Advocates resp. nos.3&4.

Coram :- Hon’ble Shri Shree Bhagwan,
Vice-Chairman and
Hon’ble Shri Justice M.G. Giratkar,
Vice-Chairman.

Date of Reserving for Judgment : 2" August, 2022,
Date of Pronouncement of Judgment : 11" August,2022.

JUDGMENT

(Delivered on this 11" day of August, 2022)
Per : Shri Justice M.G. Giratkar, Vice-Chairman.

Heard Shri S.P. Palshikar, learned counsel for the
applicants, Shri A.M. Ghogre, learned P.O. for respondent nos.1 & 2
and Shri A.A. Potnis, learned counsel holding for Shri M.M. Sudame,

learned counsel for respondent nos.3 and 4.

2. All the applicants were appointed in the year 1996 on the
post of Assistant Engineer, Grade-ll. They have passed the

Maharashtra Public Service Commission (MPSC) examination in first
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attempt held in the year 1998. The respondents have published the
seniority list. The names of the applicants were wrongly shown below
the name of respondent nos.3 and 4. The respondent nos. 3 and 4
were appointed in the year 2000, but they are shown senior to the
applicants. The objections of the applicants were not considered,

therefore, filed the present O.A. for correction of seniority list.

3. The O.A. is opposed by the respondents / authority. It is
submitted that the applicants are placed in the seniority as per their
ranking in the merit list as recommended by MPSC and as per the
Recruitment Rules of the said post. Therefore, there is no merit in the

O.A. and liable to be dismissed.

4. Heard learned counsel for the applicants Shri S.P.
Palshikar. He has pointed out the Judgment of this Tribunal in O.A.No.

686/2018 with connected matters.

5. There is no dispute that the applicants were appointed in
the year 1996. The applicant no.1 has filed affidavit on record. As per
this affidavit dated 2/8/2022, all the applicants were appointed in the
year 1995/ 1996. All applicants have passed the MPSC examination
in first attempt held in the year 1998. The results were declared in the
year 1999. The Government has issued the G.R. dated 01/03/2000

and regularised the services of the applicants alongwith others. This
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Tribunal has noted the said G.R. in the Judgment of this Tribunal in
O.A.No. 686/2018, decided on 26/04/2022. The relevant para

nos.11,12 and 13 are reproduced as below —

“11. The learned counsel for the applicants has pointed out
various Govt. G.Rs. There is no dispute that all three applicants were
appointed in the year 1996 on temporary basis on the post of
Assistant Engineer (Grade Il). Their appointments were regularised

as per the Govt. G.R. dated 01/03/2000 on following conditions -

QN ooty ;-

QRIS 3l TEHR fawt @ Adsitersn ateres@ fdenona fFesa Agmes sitdriar Soit-2
daota (R faga /it /gt sfimibe) ©.R.8.¢9 A 39.9:.R¢ wid urdaR
fasendic 90Q0 a FdsEE atum@ Gapuda 9083 3N THEN  R9%0 ueiadte dged
Fgen aeatan B 320 (3) A HERIE, cllbAdl RITTEN HBRIge dotgE eafaa
HROAS! Joiet AT FSL ad 313,

3) RR.8.¢9aAR.95.8.¢8 wia Fgaa deicn uedter wlere sitdriciisn @iz

Frgadizn Raiwmura Agees stfiriar guft-2 ua gt angdia Retet 3@, 3t 3ie

TR SMEa gu-2 Aeidia uEm sy sficicaien Tygaen st

iRz eatRa wwena 3a suga.

) f90.8.9%¢8 @ 39.92.9%%3 Wid AW 3l THW 8§ asd

AATEEe R =ien Fgaden Raisura James sifieia got-2 Fata

ferafa srvaa Aa 3uga.

®)  18.9.9.9%%8 A 18.39.92.9%%¢ wia=mn THW 3]] e AUl fen

Frgadian Raiwmuega FgEes stdrian sof-2 Jaota TR v 3a suga.

3) f2.9.9.9%¢9 a f&.9¢.5.9%%1 wia Fguma Aat ya e sifaa ggwia Aaa

2GS UGd! HRU Beicll UGUElRes o elts SHAA/ QBN SR Al Rt AH=

f€.22.99.¢8 =1 e Fvlnclie 3/¢ Aan Siga et aElta Raiwuga Eidaa
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BB 3120 THW Yoo R, AgEd 3itdeEiar sot-2 HAaotdie aaus! Ealda
HITATA A 32
2. Jdaftd JgRes MEar Auit-2 Aaoldlw Bricien i=n GafAdisonzn
fGaieuREE st Fidad wevena A3sa AEAR AR PRI SToarRidl AAaesiel ukiea
PN Ascl. TG 322 ATdsitelcd (elehld [P a JAHET Y2NTe [AHONRT AgHA
feroifa wevena Aa 3uga.

12. As per the Govt. Notification dated 16/06/1997, rules of
“Assistant Engineers (Civil), Grade-Il, in the Maharashtra Service of
Engineers, Group-B (Recruitment) Rules,1997" were framed. The

Rule-8 of the Rules, 1997 reads as under —

“(8) Notwithstanding anything contained in rule 3, the temporary
appointments made to the post till the 31% December, 1996, may be
regularised in the following manner, namely:-

(@) The persons who have completed minimum three years of
continuous service as on the 31 December, 1996 and have satisfied
the requirements of qualification and age limit mentioned in rule 3, at
the time of their appointment, shall have to viva-voce or Limited
Competitive examinations to be held by the Commission during 1997-
1998.

(b)  Services of those persons who will qualify in such examination will be
regularised.

(c) The seniority of such qualified person shall be fixed as per the
existing rules noticed vide Government Notification General
Administration Department No.SRV 1076/XIl, dated 21% June 1982
regarding fixation of seniority.

(d)  The services of persons who do not qualify in such examination shall
be terminated by the Government.

(e) The person who has been appointed to the post on or after 1%

January 1994 but on or before 31%' December 1996 and who possess
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the qualification mentioned in rule 3(ii) shall, in relaxation if necessary
of the age-limit prescribed in rule 3(i), be required to get selected in
the first attempt in the regular combined competitive examination to
be held by the commission during 1997-1998. Service of such
persons who have not been selected in the above competitive
examination shall be terminated by the Government, and the seniority
of selected persons shall be fixed in accordance with the rules
mentioned in Government Notification dated the 21%' June 1982

mentioned in rule 8 (c).”

13. The rules of 16/06/1997 were amended on 8/7/2009. The
rule 8 was amended as under -

“8. Notwithstanding anything contained in rule 3, the appointments made to
the posts till the 16™ June 1997, shall be regularised in the following
manner, namely:-

(@) The persons appointed on regular basis during the period from the
2" April 1981 to the 16" April 1984 to the post of Graduate Junior
Engineers (Class-Ill) either through the State Selection Board or from the
candidates who have given bonds for serving in Government service as per
the then prescribed procedure for appointment, shall have to pass vivo-
voce test that shall be the qualifying examination, to be held by the
Commission during the period 2009-2010 or immediately thereafter, to
enable them to be absorbed in the cadre of Assistant Engineer, Grade Il
(Junior Gazetted Class-Il), created for Graduate Junior Engineers vide
Government Resolution, Irrigation Department, No.CDS 1582 / 158 (215) /
EST-(10), dated the 16" April 1984.

(b)  The Diploma holder Junior Engineers regularly appointed in Class-IlI
post and who have obtained A.M..LE. (Equivalent to B.E. Degree) or B.E.
Degree while in service have been given benefit of 3/8™ of service rendered
as Junior Engineer, during the period from the 1 April 1981 to 16" June

1997, in the light of the provisions of the Government Resolution, Irrigation
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Department,N0.S.L.S.2681/1273/(500)/EST (8), dated the 29™ November
1984. Such persons shall have to pass viva-voce test that shall be the
qualifying examination, to be held by the Commission during 2009-2010 or
immediately thereafter, to enable them to be absorbed in the cadre of
Assistant Engineer, Grade Il, vide Government Resolution, dated the 16"
April 1984.

(c) Services of persons appointed on temporary basis to the post of
Assistant Engineer, Grade II, during the period from the 17 April 1984
to 31°% December 1996 and who have already qualified in viva-voce
test held by the Commission from the 7" August 1997 to 2"
September 1997 and those who have qualified in the combined
competitive examination held by the Commission during the period
from the 12" December 1998 to 13" December 1998 shall be
regularised in the cadre of Assistant Engineer, Grade-ll, from the
date of their initial appointment in the cadre of Assistant Engineer,
Grade-ll.

(d) The persons appointed during this period from 17" April 1984 to 31
December 1996, and not qualified in the above said viva-voce test or
Combined Competitive Examination as the case may be held by the
Commission shall have to pass in the vivo-voce test to be held by the
Commission during the period 2009-2010 or immediately thereafter, to
enable them to get regularised in the cadre of Asstt. Engineer, Grade-Il

(e) Persons who do not pass in such viva-voce test shall be given
second opportunity to appear for the viva-voce test to be held by the
Maharashtra Public Service Commission, to enable them to get their
services regularised in the cadre of Assistant Engineer, Grade-Il.

) The persons who do not pass in the second attempt shall be given
one more opportunity by way of last chance to appear for the viva-voce test
to be held by the Maharashtra Public Service Commission, to enable them

to get their services regularised in the cadre of Assistant Engineer, Grade-
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6. The applicants have passed the MPSC examination in first
attempt. The Recruitment Rules framed by the Government do not show
that seniority is to be fixed as per the merit list. The rules only show that
Assistant Engineers, Grade-ll those who are appointed before 1996, their
appointments shall be regularised who have passed the MPSC examination
in the first attempt. All the applicants have passed the departmental
examination in the first attempt. Therefore, they are entitled to maintain their
seniority on the date on which they were appointed. Therefore, the

following order —
ORDER
(i) The O.A. is allowed as prayed.

(i) The respondent no.1 is directed to show the name of applicants in the

seniority list after Serial No0.655.
(ii) The C.A. also stands disposed off accordingly.

(iv) No order as to costs.

(Justice M.G. Giratkar) (Shree Bhagwan)
Vice-Chairman Vice- Chairman

Dated :- 11/08/2022.

dnk.
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| affirm that the contents of the PDF file order are word to word
same as per original Judgment.

Name of Steno : D.N. Kadam
Court Name : Court of Hon’ble Vice Chairman.
Judgment signed on :11/08/2022.

Uploaded on : 11/08/2022.
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